
513 

Internal Revenue Service, Treasury § 301.7216–2 

connection with the preparation of a return, 
then that information is not tax return in-
formation. 

(4) Use—(i) In general. Use of tax re-
turn information includes any cir-
cumstance in which a tax return pre-
parer refers to, or relies upon, tax re-
turn information as the basis to take 
or permit an action. 

(ii) Example. The application of this 
paragraph (b)(4) may be illustrated by 
the following example: 

Example. Preparer G is a tax return pre-
parer as defined by paragraph (b)(2)(i)(A) of 
this section. If G determines, upon preparing 
a return, that the taxpayer is eligible to 
make a contribution to an individual retire-
ment account (IRA), G will ask whether the 
taxpayer desires to make a contribution to 
an IRA. G does not ask about IRAs in cases 
in which the taxpayer is not eligible to make 
a contribution. G is using tax return infor-
mation when it asks whether a taxpayer is 
interested in making a contribution to an 
IRA because G is basing the inquiry upon 
knowledge gained from information that the 
taxpayer furnished in connection with the 
preparation of the taxpayer’s return. 

(5) Disclosure. The term disclosure 
means the act of making tax return in-
formation known to any person in any 
manner whatever. To the extent that a 
taxpayer’s use of a hyperlink results in 
the transmission of tax return informa-
tion, this transmission of tax return 
information is a disclosure by the tax 
return preparer subject to penalty 
under section 7216 if not authorized by 
regulation. 

(6) Hyperlink. For purposes of section 
7216, a hyperlink is a device used to 
transfer an individual using tax prepa-
ration software from a tax return pre-
parer’s Web page to a Web page oper-
ated by another person without the in-
dividual having to separately enter the 
Web address of the destination page. 

(7) Request for consent. A request for 
consent includes any effort by a tax re-
turn preparer to obtain the taxpayer’s 
consent to use or disclose the tax-
payer’s tax return information. The act 
of supplying a taxpayer with a paper or 
electronic form that meets the require-
ments of a revenue procedure published 
pursuant to § 301.7216–3(a) is a request 
for a consent. When a tax return pre-
parer requests a taxpayer’s consent, 
any associated efforts of the tax return 
preparer, including, but not limited to, 

verbal or written explanations of the 
form, are part of the request for con-
sent. 

(c) Gramm-Leach-Bliley Act. Any ap-
plicable requirements of the Gramm- 
Leach-Bliley Act, Public Law 106–102 
(113 Stat. 1338), do not supersede, alter, 
or affect the requirements of section 
7216 and §§ 301.7216–1 through 301.7216–3. 
Similarly, the requirements of section 
7216 and §§ 301.7216–1 through 301.7216–3 
do not override any requirements or re-
strictions of the Gramm-Leach-Bliley 
Act, which are in addition to the re-
quirements or restrictions of section 
7216 and §§ 301.7216–1 through 301.7216–3. 

(d) Effective/applicability date. This 
section applies to disclosures or uses of 
tax return information occurring on or 
after January 1, 2009. 

[T.D. 9375, 73 FR 1067, Jan. 7, 2008] 

§ 301.7216–2 Permissible disclosures or 
uses without consent of the tax-
payer. 

(a) Disclosure pursuant to other provi-
sions of the Internal Revenue Code. The 
provisions of section 7216(a) and 
§ 301.7216–1 shall not apply to any dis-
closure of tax return information if the 
disclosure is made pursuant to any 
other provision of the Internal Revenue 
Code or the regulations thereunder. 

(b) Disclosures to the IRS. The provi-
sions of section 7216(a) and § 301.7216–1 
shall not apply to any disclosure of tax 
return information to an officer or em-
ployee of the IRS. 

(c) Disclosures or uses for preparation 
of a taxpayer’s return—(1) Updating Tax-
payers’ Tax Return Preparation Software. 
If a tax return preparer provides soft-
ware to a taxpayer that is used in con-
nection with the preparation or filing 
of a tax return, the tax return preparer 
may use the taxpayer’s tax return in-
formation to update the taxpayer’s 
software for the purpose of addressing 
changes in IRS forms, e-file specifica-
tions and administrative, regulatory 
and legislative guidance or to test and 
ensure the software’s technical capa-
bilities without the taxpayer’s consent 
under § 301.7216–3. 

(2) Tax return preparers located within 
the same firm in the United States. If a 
taxpayer furnishes tax return informa-
tion to a tax return preparer located 
within the United States, including 
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any territory or possession of the 
United States, an officer, employee, or 
member of a tax return preparer may 
use the tax return information, or dis-
close the tax return information to an-
other officer, employee, or member of 
the same tax return preparer, for the 
purpose of performing services that as-
sist in the preparation of, or assist in 
providing auxiliary services in connec-
tion with the preparation of, the tax-
payer’s tax return. If an officer, em-
ployee, or member to whom the tax re-
turn information is to be disclosed is 
located outside of the United States or 
any territory or possession of the 
United States, the taxpayer’s consent 
under § 301.7216–3 prior to any disclo-
sure is required. 

(3) Furnishing tax return information to 
tax return preparers located outside the 
United States. If a taxpayer initially 
furnishes tax return information to a 
tax return preparer located outside of 
the United States or any territory or 
possession of the United States, an offi-
cer, employee, or member of a tax re-
turn preparer may use tax return infor-
mation, or disclose any tax return in-
formation to another officer, employee, 
or member of the same tax return pre-
parer, for the purpose of performing 
services that assist in the preparation 
of, or assist in providing auxiliary serv-
ices in connection with the preparation 
of, the tax return of a taxpayer by or 
for whom the information was fur-
nished without the taxpayer’s consent 
under § 301.7216–3. 

(4) Examples. The following examples 
illustrate this paragraph (c): 

Example 1. Preparer P provides tax return 
preparation software to Taxpayer T for T to 
use in the preparation of its 2009 income tax 
return. For the 2009 tax year, and using T’s 
tax return information furnished while reg-
istering for the software, P would like to up-
date the tax return preparation software 
that T is using to account for last minute 
changes made to the tax laws for the 2009 tax 
year. P is not required to obtain T’s consent 
to update the tax return preparation soft-
ware. P may perform a software update re-
gardless of whether the software update will 
affect T’s particular return preparation ac-
tivities. 

Example 2. T is a client of Firm, which is a 
tax return preparer. E, an employee at 
Firm’s State A office, receives tax return in-
formation from T for use in preparing T’s in-
come tax return. E discloses the tax return 

information to P, an employee in Firm’s 
State B office; P uses the tax return infor-
mation to process T’s income tax return. 
Firm is not required to receive T’s consent 
under § 301.7216–3 prior to E’s disclosure of 
T’s tax return information to P because the 
tax return information is disclosed to an em-
ployee employed by the same tax return pre-
parer located within the United States. 

Example 3. Same facts as Example 2 except 
T’s tax return information is disclosed to FE 
who is located in Firm’s Country F office. 
FE uses the tax return information to proc-
ess T’s income tax return. After processing, 
FE returns the processed tax return informa-
tion to E in Firm’s State A office. Because 
FE is outside of the United States, Firm is 
required to obtain T’s consent under 
§ 301.7216–3 prior to E’s disclosure of T’s tax 
return information to FE. 

Example 4. T, Firm’s client, is temporarily 
located in Country F. She initially furnishes 
her tax return information to employee FE 
in Firm’s Country F office for the purpose of 
having Firm prepare her U.S. income tax re-
turn. FE makes the substantive determina-
tions concerning T’s tax liability and for-
wards T’s tax return information to FP, an 
employee in Firm’s Country P office, for the 
purpose of processing T’s tax return informa-
tion. FP processes the return information 
and forwards it to Partner at Firm’s State A 
office in the United States for review and de-
livery to T. Because T initially furnished the 
tax return information to a tax return pre-
parer outside of the United States, T’s prior 
consent for disclosure or use under § 301.7216– 
3 was not required. An officer, employee, or 
member of Firm in the United States may 
use T’s tax return information or disclose 
the tax return information to another offi-
cer, employee, or member of Firm without 
T’s prior consent under § 301.7216–3 as long as 
any disclosure or use of T’s tax return infor-
mation is within the United States. Firm is 
required to receive T’s consent under 
§ 301.7216–3 prior to any subsequent disclosure 
of T’s tax return information to a tax return 
preparer located outside of the United 
States. 

(d) Disclosures to other tax return pre-
parers—(1) Preparer-to-preparer disclo-
sures. Except as limited in paragraph 
(d)(2) of this section, an officer, em-
ployee, or member of a tax return pre-
parer may disclose tax return informa-
tion of a taxpayer to another tax re-
turn preparer (other than an officer, 
employee, or member of the same tax 
return preparer) located in the United 
States (including any territory or pos-
session of the United States) for the 
purpose of preparing or assisting in 
preparing a tax return, or obtaining or 

VerDate Aug<31>2005 10:51 May 30, 2008 Jkt 214100 PO 00000 Frm 00524 Fmt 8010 Sfmt 8010 Y:\SGML\214100.XXX 214100rf
re

de
ric

k 
on

 P
R

O
D

1P
C

67
 w

ith
 C

F
R



515 

Internal Revenue Service, Treasury § 301.7216–2 

providing auxiliary services in connec-
tion with the preparation of any tax re-
turn, so long as the services provided 
are not substantive determinations or 
advice affecting the tax liability re-
ported by taxpayers. A substantive de-
termination involves an analysis, in-
terpretation, or application of the law. 
The authorized disclosures permitted 
under this paragraph (d)(1) include one 
tax return preparer disclosing tax re-
turn information to another tax return 
preparer for the purpose of having the 
second tax return preparer transfer 
that information to, and compute the 
tax liability on, a tax return of the tax-
payer by means of electronic, mechan-
ical, or other form of tax return proc-
essing service. The authorized disclo-
sures permitted under this paragraph 
(d)(1) also include disclosures by a tax 
return preparer to an Authorized IRS e- 
file Provider for the purpose of elec-
tronically filing the return with the 
IRS. Authorized disclosures also in-
clude disclosures by a tax return pre-
parer to a second tax return preparer 
for the purpose of making information 
concerning the return available to the 
taxpayer. This would include, for ex-
ample, whether the return has been ac-
cepted or rejected by the IRS, or the 
status of the taxpayer’s refund. Except 
as provided in paragraph (c) of this sec-
tion, a tax return preparer may not 
disclose tax return information to an-
other tax return preparer for the pur-
pose of the second tax return preparer 
providing substantive determinations 
without first receiving the taxpayer’s 
consent in accordance with the rules 
under § 301.7216–3. 

(2) Disclosures to contractors. A tax re-
turn preparer may disclose tax return 
information to a person under contract 
with the tax return preparer in connec-
tion with the programming, mainte-
nance, repair, testing, or procurement 
of equipment or software used for pur-
poses of tax return preparation only to 
the extent necessary for the person to 
provide the contracted services, and 
only if the tax return preparer ensures 
that all individuals who are to receive 
disclosures of tax return information 
receive a written notice that informs 
them of the applicability of sections 
6713 and 7216 to them and describes the 
requirements and penalties of sections 

6713 and 7216. Contractors receiving tax 
return information pursuant to this 
section are tax return preparers under 
section 7216 because they are per-
forming auxiliary services in connec-
tion with tax return preparation. See 
§ 301.7216–1(b)(2)(i)(B) and (D). 

(3) Examples. The following examples 
illustrate this paragraph (d): 

Example 1. E, an employee at Firm’s State 
A office, receives tax return information 
from T for Firm’s use in preparing T’s in-
come tax return. E makes substantive deter-
minations and forwards the tax return infor-
mation to P, an employee at Processor; 
Processor is located in State B. P places the 
tax return information on the income tax re-
turn and furnishes the finished product to E. 
E is not required to receive T’s prior consent 
under § 301.7216–3 before disclosing T’s tax re-
turn information to P because Processor’s 
services are not substantive determinations 
and the tax return information remained in 
the United States at Processor’s State B of-
fice during the entire course of the tax re-
turn preparation process. 

Example 2. Firm, a tax return preparer, of-
fers income tax return preparation services. 
Firm’s contract with its software provider, 
Contractor, requires Firm to periodically 
randomly select certain taxpayers’ tax re-
turn information solely for the purpose of 
testing the reliability of the software sold to 
Firm. Under its agreement with Contractor, 
Firm discloses tax return information to 
Contractor’s employee, C, who services 
Firm’s contract without providing Con-
tractor or C with a written notice that de-
scribes the requirements of and penalties 
under sections 7216 and 6713. C uses the tax 
return information solely for quality assur-
ance purposes. Firm’s disclosure of tax re-
turn information to C was an impermissible 
disclosure because Firm failed to ensure that 
C received a written notice that describes 
the requirements and penalties of sections 
7216 and 6713. 

Example 3. E, an employee of Firm in State 
A in the United States, receives tax return 
information from T for use in preparing T’s 
income tax return. After E enters T’s tax re-
turn information into Firm’s computer, that 
information is stored on a computer server 
that is physically located in State A. Firm 
contracts with Contractor, located in Coun-
try F, to prepare its clients’ tax returns. FE, 
an employee of Contractor, uses a computer 
in Country F and inputs a password to view 
T’s income tax information stored on the 
computer server in State A to prepare T’s 
tax return. A computer program permits FE 
to view T’s tax return information, but pro-
hibits FE from downloading or printing out 
T’s tax return information from the com-
puter server. Because Firm is disclosing T’s 

VerDate Aug<31>2005 10:51 May 30, 2008 Jkt 214100 PO 00000 Frm 00525 Fmt 8010 Sfmt 8010 Y:\SGML\214100.XXX 214100rf
re

de
ric

k 
on

 P
R

O
D

1P
C

67
 w

ith
 C

F
R



516 

26 CFR Ch. I (4–1–08 Edition) § 301.7216–2 

tax return information outside of the United 
States, Firm is required to obtain T’s con-
sent under § 301.7216–3 prior to the disclosure 
to FE. As provided in § 301.7216–3(b)(5), how-
ever, Firm may not obtain consent to dis-
close T’s social security number (SSN) to a 
tax return preparer located outside of the 
United States or any territory or possession 
of the United States. 

Example 4. A, an employee at Firm A, re-
ceives tax return information from T for 
Firm’s use in preparing T’s income tax re-
turn. A forwards the tax return information 
to B, an employee at another firm, Firm B, 
to obtain advice on the issue of whether T 
may claim a deduction for a certain business 
expense. A is required to receive T’s prior 
consent under § 301.7216–3 before disclosing 
T’s tax return information to B because B’s 
services involve a substantive determination 
affecting the tax liability that T will report. 

(e) Disclosure or use of information in 
the case of related taxpayers. (1) In pre-
paring a tax return of a second tax-
payer, a tax return preparer may use, 
and may disclose to the second tax-
payer in the form in which it appears 
on the return, any tax return informa-
tion that the tax return preparer ob-
tained from a first taxpayer if— 

(i) The second taxpayer is related to 
the first taxpayer within the meaning 
of paragraph (e)(2) of this section; 

(ii) The first taxpayer’s tax interest 
in the information is not adverse to the 
second taxpayer’s tax interest in the 
information; and 

(iii) The first taxpayer has not ex-
pressly prohibited the disclosure or 
use. 

(2) For purposes of paragraph (e)(1)(i) 
of this section, a taxpayer is related to 
another taxpayer if they have any one 
of the following relationships: Husband 
and wife, child and parent, grandchild 
and grandparent, partner and partner-
ship, trust or estate and beneficiary, 
trust or estate and fiduciary, corpora-
tion and shareholder, or members of a 
controlled group of corporations as de-
fined in section 1563. 

(3) See § 301.7216–3 for disclosure or 
use of tax return information of the 
taxpayer in preparing the tax return of 
a second taxpayer when the require-
ments of this paragraph are not satis-
fied. 

(f) Disclosure pursuant to an order of a 
court, or an administrative order, de-
mand, request, summons or subpoena 
which is issued in the performance of its 

duties by a Federal or State agency, the 
United States Congress, a professional as-
sociation ethics committee or board, or the 
Public Company Accounting Oversight 
Board. The provisions of section 7216(a) 
and § 301.7216–1 will not apply to any 
disclosure of tax return information if 
the disclosure is made pursuant to any 
one of the following documents: 

(1) The order of any court of record, 
Federal, State, or local. 

(2) A subpoena issued by a grand jury, 
Federal or State. 

(3) A subpoena issued by the United 
States Congress. 

(4) An administrative order, demand, 
summons or subpoena that is issued in 
the performance of its duties by— 

(i) Any Federal agency as defined in 
5 U.S.C. 551(1) and 5 U.S.C. 552(f), or 

(ii) A State agency, body, or commis-
sion charged under the laws of the 
State or a political subdivision of the 
State with the licensing, registration, 
or regulation of tax return preparers. 

(5) A written request from a profes-
sional association ethics committee or 
board investigating the ethical conduct 
of the tax return preparer. 

(6) A written request from the Public 
Company Accounting Oversight Board 
in connection with an inspection under 
section 104 of the Sarbanes-Oxley Act 
of 2002, 15 U.S.C. 7214, or an investiga-
tion under section 105 of such Act, 15 
U.S.C. 7215, for use in accordance with 
such Act. 

(g) Disclosure for use in securing legal 
advice, Treasury investigations or court 
proceedings. A tax return preparer may 
disclose tax return information— 

(1) To an attorney for purposes of se-
curing legal advice; 

(2) To an employee of the Treasury 
Department for use in connection with 
any investigation of the tax return pre-
parer (including investigations relating 
to the tax return preparer in its capac-
ity as a practitioner) conducted by the 
IRS or the Treasury Department; or 

(3) To any officer of a court for use in 
connection with proceedings involving 
the tax return preparer (including pro-
ceedings involving the tax return pre-
parer in its capacity as a practitioner), 
or the return preparer’s client, before 
the court or before any grand jury that 
may be convened by the court. 
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(h) Certain disclosures by attorneys and 
accountants. The provisions of section 
7216(a) and § 301.7216–1 shall not apply 
to any disclosure of tax return infor-
mation permitted by this paragraph 
(h). 

(1)(i) A tax return preparer who is 
lawfully engaged in the practice of law 
or accountancy and prepares a tax re-
turn for a taxpayer may use the tax-
payer’s tax return information, or dis-
close the information to another offi-
cer, employee or member of the tax re-
turn preparer’s law or accounting firm, 
consistent with applicable legal and 
ethical responsibilities, who may use 
the tax return information for the pur-
pose of providing other legal or ac-
counting services to the taxpayer. As 
an example, a lawyer who prepares a 
tax return for a taxpayer may use the 
tax return information of the taxpayer 
for, or in connection with, rendering 
legal services, including estate plan-
ning or administration, or preparation 
of trial briefs or trust instruments, for 
the taxpayer or the estate of the tax-
payer. In addition, the lawyer who pre-
pared the tax return may disclose the 
tax return information to another offi-
cer, employee or member of the same 
firm for the purpose of providing other 
legal services to the taxpayer. As an-
other example, an accountant who pre-
pares a tax return for a taxpayer may 
use the tax return information, or dis-
close it to another officer, employee or 
member of the firm, for use in connec-
tion with the preparation of books and 
records, working papers, or accounting 
statements or reports for the taxpayer. 
In the normal course of rendering the 
legal or accounting services to the tax-
payer, the attorney or accountant may 
make the tax return information avail-
able to third parties, including stock-
holders, management, suppliers, or 
lenders, consistent with the applicable 
legal and ethical responsibilities, un-
less the taxpayer directs otherwise. 
For rules regarding disclosures outside 
of the United States, see § 301.7216–2(c) 
and (d). 

(ii) A tax return preparer’s law or ac-
counting firm does not include any re-
lated or affiliated firms. For example, 
if law firm A is affiliated with law firm 
B, officers, employees and members of 
law firm A must receive a taxpayer’s 

consent under § 301.7216–3 before dis-
closing the taxpayer’s tax return infor-
mation to an officer, employee or 
member of law firm B. 

(2) A tax return preparer who is law-
fully engaged in the practice of law or 
accountancy and prepares a tax return 
for a taxpayer may, consistent with 
the applicable legal and ethical respon-
sibilities, take the tax return informa-
tion into account, and may act upon it, 
in the course of performing legal or ac-
counting services for a client other 
than the taxpayer, or disclose the in-
formation to another officer, employee 
or member of the tax return preparer’s 
law or accounting firm to enable that 
other officer, employee or member to 
take the information into account, and 
act upon it, in the course of performing 
legal or accounting services for a client 
other than the taxpayer. This is per-
missible when the information is, or 
may be, relevant to the subject matter 
of the legal or accounting services for 
the other client, and consideration of 
the information by those performing 
the services is necessary for the proper 
performance of the services. In no 
event, however, may the tax return in-
formation be disclosed to a person who 
is not an officer, employee or member 
of the law or accounting firm, unless 
the disclosure is exempt from the ap-
plication of section 7216(a) and 
§ 301.7216–1 by reason of another provi-
sion of §§ 301.7216–2 or 301.7216–3. 

(3) Examples. The application of this 
paragraph may be illustrated by the 
following examples: 

Example 1. A, a member of an accounting 
firm, renders an opinion on a financial state-
ment of M Corporation that is part of a reg-
istration statement filed with the Securities 
and Exchange Commission. After the reg-
istration statement is filed, but before its ef-
fective date, B, a member of the same ac-
counting firm, prepares an income tax return 
for N Corporation. In the course of preparing 
N’s income tax return, B discovers that N 
does business with M and concludes that the 
information given by N should be considered 
by A to determine whether the financial 
statement opined on by A contains an untrue 
statement of material fact or omits a mate-
rial fact required to keep the statement from 
being misleading. B discloses to A the tax re-
turn information of N for this purpose. A de-
termines that there is an omission of mate-
rial fact and that an amended statement 
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should be filed. A so advises M and the Secu-
rities and Exchange Commission. A explains 
that the omission was revealed as a result of 
confidential information that came to A’s 
attention after the statement was filed, but 
A does not disclose the identity of the tax-
payer or the tax return information itself. 
Section 7216(a) and § 301.7216–1 do not apply 
to B’s disclosure of N’s tax return informa-
tion to A and A’s use of the information in 
advising M and the Securities and Exchange 
Commission of the necessity for filing an 
amended statement. Section 7216(a) and 
§ 301.7216–1 would apply to a disclosure of N’s 
tax return information to M or to the Secu-
rities and Exchange Commission unless the 
disclosure is exempt from the application of 
section 7216(a) and § 301.7216–1 by reason of 
another provision of either this section or 
§ 301.7216–3. 

Example 2. A, a member of an accounting 
firm, is conducting an audit of M Corpora-
tion, and B, a member of the same account-
ing firm, prepares an income tax return for 
D, an officer of M. In the course of preparing 
the return, B obtains information from D in-
dicating that D, pursuant to an arrangement 
with a supplier doing business with M, has 
been receiving from the supplier a percent-
age of the amounts that the supplier invoices 
to M. B discloses this information to A who, 
acting upon it, searches in the course of the 
audit for indications of a kickback scheme. 
As a result, A discovers information from 
audit sources that independently indicate 
the existence of a kickback scheme. Without 
revealing the tax return information A has 
received from B, A brings to the attention of 
officers of M the audit information indi-
cating the existence of the kickback scheme. 
Section 7216(a) and § 301.7216–1 do not apply 
to B’s disclosure of D’s tax return informa-
tion to A, A’s use of D’s information in the 
course of the audit, and A’s disclosure to M 
of the audit information indicating the exist-
ence of the kickback scheme. Section 7216(a) 
and § 301.7216–1 would apply to a disclosure to 
M, or to any other person not an employee or 
member of the accounting firm, of D’s tax re-
turn information furnished to B. 

(i) Corporate fiduciaries. A trust com-
pany, trust department of a bank, or 
other corporate fiduciary that prepares 
a tax return for a taxpayer for whom it 
renders fiduciary, investment, or other 
custodial or management services may, 
unless the taxpayer directs otherwise— 

(1) Disclose or use the taxpayer’s tax 
return information in the ordinary 
course of rendering such services to or 
for the taxpayer; or 

(2) Make the information available to 
the taxpayer’s attorney, accountant, or 
investment advisor. 

(j) Disclosure to taxpayer’s fiduciary. 
If, after furnishing tax return informa-
tion to a tax return preparer, the tax-
payer dies or becomes incompetent, in-
solvent, or bankrupt, or the taxpayer’s 
assets are placed in conservatorship or 
receivership, the tax return preparer 
may disclose the information to the 
duly appointed fiduciary of the tax-
payer or his estate, or to the duly au-
thorized agent of the fiduciary. 

(k) Disclosure or use of information in 
preparation or audit of State or local tax 
returns or assisting a taxpayer with for-
eign country tax obligations. The provi-
sions of paragraphs (c) and (d) of this 
section shall apply to the disclosure by 
any tax return preparer of any tax re-
turn information in the preparation of, 
or in connection with the preparation 
of, any tax return of the taxpayer 
under the law of any State or political 
subdivision thereof, of the District of 
Columbia, of any territory or posses-
sion of the United States, or of a coun-
try other than the United States. The 
provisions of section 7216(a) and 
§ 301.7216–1 shall not apply to the use by 
any tax return preparer of any tax re-
turn information in the preparation of, 
or in connection with the preparation 
of, any tax return of the taxpayer 
under the law of any State or political 
subdivision thereof, of the District of 
Columbia, of any territory or posses-
sion of the United States, or of a coun-
try other than the United States. The 
provisions of section 7216(a) and 
§ 301.7216–1 shall not apply to the dis-
closure or use by any tax return pre-
parer of any tax return information in 
the audit of, or in connection with the 
audit of, any tax return of the taxpayer 
under the law of any State or political 
subdivision thereof, the District of Co-
lumbia, or any territory or possession 
of the United States. 

(l) Payment for tax preparation serv-
ices. A tax return preparer may use and 
disclose, without the taxpayer’s writ-
ten consent, tax return information 
that the taxpayer provides to the tax 
return preparer to pay for tax prepara-
tion services to the extent necessary to 
process or collect the payment. For ex-
ample, if the taxpayer gives the tax re-
turn preparer a credit card to pay for 
tax preparation services, the tax return 
preparer may disclose the taxpayer’s 
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name, credit card number, credit card 
expiration date, and amount due for 
tax preparation services to the credit 
card company, as necessary, to process 
the payment. Any tax return informa-
tion that the taxpayer did not give the 
tax return preparer for the purpose of 
making payment for tax preparation 
services may not be used or disclosed 
by the tax return preparer without the 
taxpayer’s prior written consent, un-
less otherwise permitted under another 
provision of this section. 

(m) Retention of records. A tax return 
preparer may retain tax return infor-
mation of a taxpayer, including copies 
of tax returns, in paper or electronic 
format, prepared on the basis of the tax 
return information, and may use the 
information in connection with the 
preparation of other tax returns of the 
taxpayer or in connection with an ex-
amination by the Internal Revenue 
Service of any tax return or subsequent 
tax litigation relating to the tax re-
turn. The provisions of paragraph (n) of 
this section regarding the transfer of a 
taxpayer list also apply to the transfer 
of any records and related papers to 
which this paragraph applies. 

(n) Lists for solicitation of tax return 
business. A tax return preparer may 
compile and maintain a separate list 
containing solely the names, addresses, 
e-mail addresses, and phone numbers of 
taxpayers whose tax returns the tax re-
turn preparer has prepared or proc-
essed. This list may be used by the 
compiler solely to contact the tax-
payers on the list for the purpose of of-
fering tax information or additional 
tax return preparation services to such 
taxpayers. The compiler of the list may 
not transfer the taxpayer list, or any 
part thereof, to any other person un-
less the transfer takes place in con-
junction with the sale or other disposi-
tion of the compiler’s tax return prepa-
ration business. A person who acquires 
a taxpayer list, or a part thereof, in 
conjunction with a sale or other dis-
position of a tax return preparation 
business is subject to the provisions of 
this paragraph with respect to the list. 
The term list, as used in this paragraph 
(n), includes any record or system 
whereby the names and addresses of 
taxpayers are retained. The provisions 
of this paragraph (n) also apply to the 

transfer of any records and related pa-
pers to which this paragraph (n) ap-
plies. 

(o) Producing statistical information in 
connection with tax return preparation 
business. A tax return preparer may 
use, for the limited purpose specified in 
this paragraph (o), tax return informa-
tion to produce a statistical compila-
tion of data described in § 301.7216– 
1(b)(3)(i)(B). The purpose and use of the 
statistical compilation must relate di-
rectly to the internal management or 
support of the tax return preparer’s tax 
return preparation business. The tax 
return preparer may not disclose or use 
the tax return information in connec-
tion with, or in support of, businesses 
other than tax return preparation. The 
compiler of the statistical compilation 
may not disclose the compilation, or 
any part thereof, to any other person 
unless disclosure of the statistical 
compilation is made in order to comply 
with financial accounting or regu-
latory reporting requirements or oc-
curs in conjunction with the sale or 
other disposition of the compiler’s tax 
return preparation business. A person 
who acquires a compilation, or a part 
thereof, in conjunction with a sale or 
other disposition of a tax return prepa-
ration business is subject to the provi-
sions of this paragraph (o) with respect 
to the compilation as if the acquiring 
person had compiled it. 

(p) Disclosure or use of information for 
quality or peer reviews. The provisions of 
section 7216(a) and § 301.7216–1 shall not 
apply to any disclosure for the purpose 
of a quality or peer review to the ex-
tent necessary to accomplish the re-
view. A quality or peer review is a re-
view that is undertaken to evaluate, 
monitor, and improve the quality and 
accuracy of a tax return preparer’s tax 
preparation, accounting, or auditing 
services. A quality or peer review may 
be conducted only by attorneys, cer-
tified public accountants, enrolled 
agents, and enrolled actuaries who are 
eligible to practice before the Internal 
Revenue Service. See Department of 
the Treasury Circular 230, 31 CFR part 
10. Tax return information may also be 
disclosed to persons who provide ad-
ministrative or support services to an 
individual who is conducting a quality 
or peer review under this paragraph (p), 
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but only to the extent necessary for 
the reviewer to conduct the review. 
Tax return information gathered in 
conducting a review may be used only 
for purposes of a review. No tax return 
information identifying a taxpayer 
may be disclosed in any evaluative re-
ports or recommendations that may be 
accessible to any person other than the 
reviewer or the tax return preparer 
being reviewed. The tax return pre-
parer being reviewed will maintain a 
record of the review including the in-
formation reviewed and the identity of 
the persons conducting the review. 
After completion of the review, no doc-
uments containing information that 
may identify any taxpayer by name or 
identification number may be retained 
by a reviewer or by the reviewer’s ad-
ministrative or support personnel. Any 
person (including administrative and 
support personnel) receiving tax return 
information in connection with a qual-
ity or peer review is a tax return pre-
parer for purposes of sections 7216(a) 
and 6713(a). 

(q) Disclosure to report the commission 
of a crime. The provisions of section 
7216(a) and § 301.7216–1 shall not apply 
to the disclosure of any tax return in-
formation to the proper Federal, State, 
or local official in order, and to the ex-
tent necessary, to inform the official of 
activities that may constitute, or may 
have constituted, a violation of any 
criminal law or to assist the official in 
investigating or prosecuting a viola-
tion of criminal law. A disclosure made 
in the bona fide but mistaken belief 
that the activities constituted a viola-
tion of criminal law is not subject to 
section 7216(a) and § 301.7216–1. 

(r) Disclosure of tax return information 
due to a tax return preparer’s incapacity 
or death. In the event of incapacity or 
death of a tax return preparer, disclo-
sure of tax return information may be 
made for the purpose of assisting the 
tax return preparer or his legal rep-
resentative (or the representative of a 
deceased tax return preparer’s estate) 
in operating the business. Any person 
receiving tax return information under 
the provisions of this paragraph (r) is a 
tax return preparer for purposes of sec-
tions 7216(a) and 6713(a). 

(s) Effective/applicability date. This 
section applies to disclosures or uses of 

tax return information occurring on or 
after January 1, 2009. 

[T.D. 9375, 73 FR 1069, Jan. 7, 2008] 

§ 301.7216–3 Disclosure or use per-
mitted only with the taxpayer’s con-
sent. 

(a) In general—(1) Taxpayer consent. 
Unless section 7216 or § 301.7216–2 spe-
cifically authorizes the disclosure or 
use of tax return information, a tax re-
turn preparer may not disclose or use a 
taxpayer’s tax return information prior 
to obtaining a written consent from 
the taxpayer, as described in this sec-
tion. A tax return preparer may dis-
close or use tax return information as 
the taxpayer directs as long as the pre-
parer obtains a written consent from 
the taxpayer as provided in this sec-
tion. The consent must be knowing and 
voluntary. Except as provided in para-
graph (a)(2) of this section, condi-
tioning the provision of any services on 
the taxpayer’s furnishing consent will 
make the consent involuntary, and the 
consent will not satisfy the require-
ments of this section. 

(2) Taxpayer consent to a tax return 
preparer furnishing tax return informa-
tion to another tax return preparer. (i) A 
tax return preparer may condition its 
provision of preparation services upon 
a taxpayer’s consenting to disclosure of 
the taxpayer’s tax return information 
to another tax return preparer for the 
purpose of performing services that as-
sist in the preparation of, or provide 
auxiliary services in connection with 
the preparation of, the tax return of 
the taxpayer. 

(ii) Example. The application of this 
paragraph (a)(2) may be illustrated by 
the following example: 

Example. Preparer P, who is located within 
the United States, is retained by Company C 
to provide tax return preparation services 
for employees of Company C. An employee of 
Company C, Employee E, works for C outside 
of the United States. To provide tax return 
preparation services for E, P requires the as-
sistance of and needs to disclose E’s tax re-
turn information to a tax return preparer 
who works for P’s affiliate located in the 
country where E works. P may condition its 
provision of tax return preparation services 
upon E consenting to the disclosure of E’s 
tax return information to the tax return pre-
parer in the country where E works. 
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